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OPINION

The petitioner claimed in hispost-conviction petition, filed March 19, 1996, that his
November 6, 1987 conviction judgment is infirm because he was hampered by the ineffective
assistance of counsel and was* unlawfully” induced to plead guilty to selling marijuana, a Schedule
V1 controlled substance. The post-conviction court found the petition time barred and dismissed it
on October 30, 1997. The petitioner then filed the affidavit of Ricky Hill. Hill claimed in this
affidavit, which was dated October 23, 1997, that the prosecutor’ s statement of a factual basis for
the petitioner’s 1987 guilty pleaincorrectly stated that the petitioner sold marijuanato Hill. The
affidavitsaysthat Hill never received marijuanafrom the petitioner andthat the prosecutor’ sfactual
basis for the plea materially misstated the facts. Later, the petitioner filed the affidavit of Linda
Summers, who was the petitioner’ s ex-wife. She stated in her May 23, 2000 affidavit that she was
“present on the day that [the petitioner] was alleged to have sold marijuana [and the petitioner, on
that date,] did not sell marijuana.” She further stated that she witnessed “a sale between other
individualsincluding agents of the State of Tennessee [and] at no time was [the petitioner] present
...." Finaly, shesaid, “I provided documentation to two attorneysin Chattanooga. . . and ask[ed]
that they file for post[-]conviction relief. . . .”

On November 13, 1997, the petitioner moved to have the post-conviction court
reconsider the dismissal of hispost-conviction petition, but when his counsel argued the motion, he
asked the court to treat it instead asamotion to reopen his petition. During the arguments presented
to the trial court on this motion, the petitioner’s counsel stated that the transfer of documents to
Chattanooga lawyers, as mentioned in Summers' affidavit, occurred in October, 1990.

Thetrial judge expressed hisbelief that the new factsraised by the petitioner did not
avail him post-conviction relief because the facts alleged were not scientific in nature. See Tenn.
Code Ann. 8§ 40-30-202(b) (1997) (post-conviction petitioner can avoid statute of limitationsif the
“claiminthe petitionisbased upon new sciertificevidence establishing that thepetitioner isactual ly
innocent”); seealso Tenn. Code Ann. 840-30-217(a)(2). Thetrial judgefurther opined that therelief
the petitioner was attempting to claim was more properly addressed through the writ of error coram
nobis, but he held that the writ was time barred because more than one year had elapsed from
November 6, 1987, the dateof judgment. See Tenn. Code Ann. § 27-7-103 (2000). Thepetitioner’s
counsel repeated his request that the trial court treat the post-hearing motion as a motion to reopen
and said, “[T]hisis nat a Writ of Error Coram Nobis, thisisin fact amotiontoreopen...” The
trial court denied the motion on May 30, 2000. The petitioner filed his notice of appeal to this court
on June 15, 2000.

On appeal, the petitioner assertsfor thefirst timethat hewas denied equal protection
of the law because Tennessee Code Annotated section 40-30-217(a)(2), which provides for
reopening of post-conviction cases, “classifies differently those personswho. . . produce scientific
evidence [than it does] those who can produce other evidence.”



The state argues that section 40-30-217(a)(2) does not impose an unconstitutional
classification and that the trial court properly treated the motion to reopen as apetition for writ of
error coram nobis, which is barred by a one-year statute of limitations.

After reviewing the parties’ briefs, the record on appeal, and the applicablelaw, we
concludethat the petitioner presented to the trial court amotion to reopen his 1996 post-conviction
petition and that the lower court’s denial of the motion should be affirmed.

Thisappeal isresolved by determining the nature of the proceeding beforeus. The
inquiry is best approached by determining wha is not before us.

Even though the petitioner has asserted claims of newly discovered facts, wededine
to treat the proceeding below as an application for awrit of error coram nobis. We accept at face
value the protests of petitioner’s counsel that “thisis not awrit of error coram nobis”

Moreover, we question whether the new facts asserted constitutebases for the writ.
The assertions in the affidavits that the petitioner was not present during the specified drug
transaction were obviously known to the petitioner at the time he pleaded guilty in 1987. The
efficacy of the affidavits is not these assertions but rather the existence of witnesses to the
transaction, whose existence or status as witnesses the petitioner may not haveknown (at least until
1990, when he and Summers attempted to communicate with Chattanooga lawyers). One must
remember that the petitioner was not tried for his offense; rather, he pleaded guilty. One surmises
that the utility of the “discovery” of these“witnesses’ istha it suggests an unknowing or coerced
guilty plea, that had he known that he had a general defense andapossibility of acquittal, he would
have eschewed the plea and gore to trial.

It may well be, however, that thisissueisonly cognizableinatimely post-conviction
proceeding. A writ of error coram nobis“will lie for subsequently or newly discovered evidence
relating to matters which were litigated at thetrial if the judge determines that such evidence may
haveresulted in a different judgment, had itbeen presented at trial.” Tenn. Code Ann. § 40-26-105
(1997) (emphasis added). Moreover, thecommon law writ “ alleged that because of something that
never came beforethe court, ‘it wasa mistake to proceed to judgment at all.”” Sate v. Mixon, 983
S.W.2d 661, 667 (Tenn. 1999).

! W e have considered whether the emergence of the witnessesshould serve to challenge the accuracy

of the prosecutor’ s statement of facts, upon which acceptance of the plea and ultimately the judgment of conviction were
based. Thisargument presumably would be unavailing to the petitioner, who himself was present at the pleasubmisson
hearing and pleaded guilty to the offense as factually premised. A claimant to the writ must show that he was “without
fault in failing to present [the] evidence at the proper time.” Tenn. Code Ann. § 40-26-105 (1997).

Furthermore, in thisvein, it is difficult to believe that the petitioner was without faultin discovering

the “witness” status of Hill and Summers until 1996 or later. Apparently with the petitioner’s knowledge, Summers
presented at least some of the facts set forth inthe affidavit to attorneys in October of 1990.
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Next, we note that the pditioner has not attempted to appeal the dismissal of his
March 19, 1996 petition for post-conviction relief. The June 15, 2000 notice of appea was filed
much later than 30 days after October 30, 1997, the date the order of dismissal was entered. See
Tenn. Code Ann. 8§ 40-30-216 (1997); Tenn. R. App. P. 4(a). The petitioner does not maintain that
hisNovember 13, 1997 motion to reconsider was effectiveto delay hisdeadlinefor filing hisnotice
of appeal; instead, he continuesto characterizeit asamotionto reopen. Additionally, he hasneither
sought a waiver of the timely filing of a notice of appeal, see Tenn. R. App. P. 4(a), nor has he
presented to this court any issues pertaining to the dismissal of the 1996 petition. Thus, in this
appeal, the petitioner does not seek areview of the dismissal of the post-conviction petition.

Findly, the proceeding before usisnot cognizable as an application for permission
to appeal amotionto reopen apost-conviction proceeding, asthe petitioner had intended. See Tenn.
Code Ann. § 40-30-217 (1997). Evenif we treat the motion as an adequate motion to reopen, the
petitioner is required to file in this court, within ten days of the denial, an application seeking
permissionto appeal. Tenn. Code Ann. 8§40-30-217(c) (1997). Evenif wetreat the notice of appeal
assuch an application, it wasfiled late. Theorder denying the motion was entered on May 30, 2000,
and the notice of appeal wasfiled on June 15, 2000. Therefore, the proceeding before usis not an
effective application for permission to appeal the denial of a motion to reopen a post-conviction
proceeding.

Thus, we discernno basis for this proceeding inthis court. Because the petitioner
chose to characterize his motion below as a section 40-30-217 motion to reopen a prior post-



conviction proceeding,? and because the application for permission to appeal was not timely filed,
we deny the application and affirm the action of the trial court.

JAMES CURWOOD WITT, JR., JUDGE

2 The petitioner will nodoubt discern that this treatment of his claim negates further any claim that he

has sought a writ of error coram nobis. Because, at his urging, we have not treated this proceeding in thismanner, we
have not determined whether a 1997 application forthe writ would have been time-barred via Code sections 40-26-105
and 27-7-103.

We note that in Phillip R. Workman v. State, — S.W.3d —, No. W2000-00774-SC-R11-PD (Tenn.,
Nashville, Mar. 30, 2001), filed on March 30, 2001, our supreme court held that, with W orkman’s i mminent execution
in the balance, due process required that thetrial court examine the merits of Workman’s application for writ of error
coramnobis rather thansummarily barit throughthe one-year statute of limitations. Id., — S.W.3d at —, slip op. at2-4.
Itisclearin the supreme court’s opinionthat Workman'’s private interest innot being executed without an examinaion
of the merits of his claim of newly-discovered evidence weghed heavily in the balance.

Althoughwe do not knowwhether Phillip R. Workman portendsany coram no bis opportunity for the
present petitioner, and we by no means intimate that hecan lay claim to a due process-based avoidance of the statute of
limitations, we surmise that the positions of the partiesbelow would likely have been reversed had Phillip R. Workman
been decided previously. N evertheless, we do not deem this an appropriate case for aremand for further proceedings
inthetrial court. From therecord before us, we could not begin to know the weight of any interests which the petitioner
might place in the balance, except we know that they are unlikely to be as weighty as were Workman's. Moreover,
during the pendency of this case before the trid court and this court, the partieshave not raised, argued, or briefed the
avoidance of thecoram nobis statute of limitations via due process.



